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Our presentation today is by Jerry Broadhurst and Paul Lechner, Esq., CPA, an 

Adjunct Professor at the Graham School of Management of Saint Xavier 

University.  
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Hello, and thank you for coming.  Iôm pleased you could join us for this 

important presentation. If you are like the thousands of people before you who 

have heard this presentation, then I promise that when itôs over, youôll have been 

entertained, informed and motivated to take charge of a critically important 

issue:  financial and estate planning during these uncertain times weôre 

experiencing. Before we begin, let me give you a little background about Jerry 

and myself: (key highlights of professional careers). 

My experience in this field working with our clients and other professionals has 

impressed upon me the importance of preserving a familyôs legacy.  Our firm is 

dedicated to that mission and our program today presents timely information that 

will allow you to make better decisions. 
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This image visually shows the number one reason people donôt plan: 

procrastination.  

I can tell this is a smart audience, so no one out there is thinking what a man said 

awhile ago, ñYes, procrastinationé Iôve had that surgery.ò 

Unlike him, you know that procrastination means putting off until tomorrow 

important tasks you should do today. The trouble is, tomorrow never arrives. Itôs 

always in the future. 

Unfortunately, no one is guaranteed enough time. If we become disabled, itôs too 

late to make plans and our entire estate may go to pay for Nursing Home 

expenses. If we die before we settle our affairs, our family is stuck with the 

sometimes disastrous consequences. If we blindly leave our retirement assets 

alone, the IRS could be the biggest beneficiary of our lifetime worth of work. We 

simply canôt take it for granted that weôll have the time to get everything done. 
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Thereôs a second reason many people donôt take the steps necessary to get their  

house in order and plan their estates: it has to do with a lack of knowledge. 

Clients often come to me in confusion. Theyôve heard about so many options: In 

financial planning, thereôs insurance, annuities, CDs, mutual funds, money under 

management, 401(k), IRAs and a thousand other ways to invest or lose your 

money. On the estate planning side, there are gifts, wills, joint tenancy, living 

trusts, limited partnerships, insurance trusts and charitable trust plans. With this 

glut of information, they have no idea which options are best for them and their 

situation. 

Our job today?  To give you an overview of what we believe are the keys of 

financial and estate planning. Weôll describe for you how each of these keys 

works and to help you pinpoint the right approach for you. 
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Today, we will present our workshop in the following order. In the first part of 

our program, weôll go over the three keys to Financial and Estate Survival. Weôll 

discuss Key #1ðwhat is the proper estate plan for you. Weôll then move on to 

Key #2ðways to protect yourself from Nursing Home expenses or other long 

term care costs. Then, Key #3ðHow to rescue the funds in your retirement plan 

from heavy taxation.  

After weôve reviewed the three keys, we will talk about how to choose a 

financial and estate planning advisor.  

Finally, weôll wrap up with a question and answer period. 

 

 



6 

  

Before we get started, I just want to go over a few ground rules for this 

workshop. First, I want to assure you that we welcome questions. But to keep our 

program running smoothly and to get you out on time, we request that if you 

have a question, please jot it down and ask it during the question and answer 

period. Weôll stay as long as needed to get your questions answered. Also, if any 

of you brought your cell phones with you today, please turn them off.  
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The first key we need to address today is the estate plan itself. Surveys have 

shown that only about 1/3 of Americans have done any conscious estate planning 

at all. That means that 2/3 of American have done nothing. They donôt have a 

will, a trust or any scrap of paper that will tell the world how their estate is to be 

distributed. May I ask by a show of hands how many of you here have some kind 

of written estate plan? Now donôt be shy. Thank you. For those of you that have 

a written plan, how many have a living trust? Hands up. Thank you. How many 

have a will based plan? Great. Thank you. According to the AARP, about one-

half of those who have a plan use a trust instead of a will. This is a remarkable 

change from many years ago when virtually nobody, but the very wealthy, used a 

trust to plan their estates. What should you have? Weôre going to talk about that 

in detail today. For those of you who have living trusts, you may be surprised to 

learn that most living trusts fail for one important reason. 
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The second key in our workshop addresses the important issue of long term care 

costs, commonly referred to as Nursing Home expenses. Youôll be shocked to 

learn about the huge number of American Families who are left destitute because 

of Nursing Home expenses. You can have the best estate plan in the world, but it 

will be worthless if all your assets are eaten up by these devastating expenses. 

So, weôll show you practical ways to protect your family and your estate.  
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Finally, the third key of our program is a strategy to protect your retirement plan. 

Most people with retirement plans are not aware of the huge income and estate 

taxes that are waiting for them and their heirs down the road. There are several 

strategies to avoid these costly taxes. Today, weôll address one of the most 

popular, the IRA Rescue Plan. 
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The first key is creating the proper estate plan. 
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Here are the three most popular options people use. One is joint tenancy. How 

many of you hold the deed to your home or some other asset as joint tenants? 

Many married couples do. But if you take home anything from our talk today, I 

hope it will be the fact that joint tenancy is a very poor way to hold title, married 

or not. Another option is the will, a legal document that names who will handle 

your estate ðyour Executorðand it identifies who your estate will go to, and 

what they will receive. Wills are very common, but youôll soon see they bring 

with them lots of problems. The third option we are going to discuss today is the 

Living Trust. But before we get to that, letôs look at the will first. 

To demonstrate these concepts, weôre going to look at how they impact a couple 

weôll call Bill and Mary Jones. What happens during life and at death if Bill and 

Mary create a will? 
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After they create their wills, Bill and Mary feel like theyôve done what they can 

to protect their family. However, one day, out of the blue, Bill has a stroke that 

leaves him physically and mentally disabled.  

You know, most people never consider disability when they plan. They only think 

of what happens at death. Do you know what the chances are youôll become 

disabled and need some long term care? Actually, the odds are strong. Consider 

this: People aged 65 or older face a 43% lifetime chance of entering a Nursing 

Home, according to the Agency for Healthcare Research and Quality. And of 

those who do enter a Nursing Home, 21% will remain there for at least five 

years.  
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Once Mary and the children get over the initial shock of Billôs illness, they face a 

question: who will handle Billôs affairs?  

If you are too ill or disabled, who will handle your financial affairs for you? Who 

will make sure that your gas and electric bills are paid? Would it be your spouse? 

Would it be one or several of your children? Would it be another friend or 

relative or someone that you live with?  

It could potentially be any of these people. But before they can step in and handle 

your affairs, they usually must first go to court and be appointed your guardian.  

So Mary has to go to court. 
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This is that process we call a ñlivingò probate: the court proceeding to name your 

guardian.  

Normally, we think of probate as that often difficult court process that occurs 

when people die. It can drag out a long time. But a guardianship process happens 

when youôre alive and can be as bad or even worse. Hereôs why. 

Letôs say that you get Parkinsonôs or Huntingtonôs disease, or you have 

Alzheimerôs, or like Bill, you have a stroke. Youôre severely disabled, but you 

live for another ten years. And throughout this period, you are not able to handle 

your affairs. For this full ten-year period, someone the court choosesðand not 

necessarily someone you would have chosenðhas to go in and out of court to 

ask permission to use your own assets on your behalf. Soundôs silly, doesnôt it? 
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This living probate is truly a nightmare. First of all, consider the public 

humiliation. You will be brought into the court and pronounced ñincompetentò to 

handle your affairs. Secondly, the court is now in control. You donôt get to name 

who guardian will be. The court does that.  

And itôs time consuming. Anytime that you go in and out of court, you know that 

you are going to deal with a lot of paperwork, and a lot of delays. That 

paperwork and those delays are extremely aggravating.  

And yes, it is also expensive. There are court fees involved, attorneyôs fees and 

accounting fees. Each year or so, an accounting has to be given to the court 

detailing what your money has been spent on. 
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Bill and Mary finally get through the living probate process, but unfortunately a 

few years later, Bill passes away. 

At this point, Mary is confronted with the death probate process. 
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A lot of people are confused about this probate process and why it is even 

needed.  

Basically, probateôs main purpose is to change the title on the property you own.  

If you pass away, and your family wants to spend or sell an asset, or refinance or 

lease an asset that is in your name, they canôt do so until the name or title on the 

account or asset has been changed into their names.  

Thatôs the main purpose of probate.  

In addition, historically, probate was created to make sure creditors were paid. 
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But the main purpose is to change title from the name of the person who passed 

away to the name of the living beneficiaries.  

And when you think about it, if you want to change title on an asset now, you 

usually sign a document to transfer title.  

But if youôre not around, who can sign a document to change title? The only 

institution authorized to change title from the name of someone who has passed 

away to the living beneficiaries is the probate court. 
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There are some other things that happen in probate court. First, the court will 

resolve any disputes among family members or relatives. Have you all heard of 

will contests? What is the most famous will contest you have heard of? (Howard 

Hughes). The court resolves those disputes.  

In addition, the court makes sure creditors are paid. Then a full inventory of all 

assets owned by the decedent is completed and an appraisal of the assets is made. 

And finally a distribution of assets is made to the rightful beneficiaries.  

So, probate takes care of inventorying, appraising, and distributing your assets to 

the rightful beneficiaries. Whatôs so bad about that? (Expensive and time 

consuming). Thatôs right, it can be expensive and time consuming. 
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So, probate can be expensive, time consuming, and itôs a public proceeding. Plus, 

you should factor into the equation your exposure to multiple probates, if you 

have real estate in more than one state.  

Now letôs examine the third problem area. We have looked at the living probate 

or conservatorship. We have examined death probate. Now letôs focus on death 

taxation. 

 



21 

Over the past decade, transfer tax exemptions, rates and planning opportunities have varied from 

year to year due to nearly annual changes in the laws.  It is important to take a look at what 

Federal and Illinois legislatures have told us about Estate, Gift and Generation-Skipping Transfer 

(ñGSTò) Taxes for 2012 and beyond as well as the uncertainty ahead.  

The Tax Relief, Unemployment Insurance Reauthorization, and Job Creation Act of 2010 (the 

ñActò), signed into law by President Obama on December 17, 2010, affects the estates of 

decedents dying between January 1, 2010, and December 31, 2012.  The Act includes a Federal 

Estate Tax exemption of $5 million per individual, as well as $5 million exemptions from Gift 

Tax and GST Tax for 2011.  Since the taxes were indexed for inflation, the exemption amounts 

will increase to $5.12 million for 2012.  All three transfer taxes have a maximum tax rate of 35% 

through 2012. The Act also introduced us to the portability of the Estate Tax exemption, which 

allows the surviving spouse of a decedent to utilize the decedentôs unused Estate Tax exemption 

amount.  The portability feature will remain available to the estates of decedents dying in 2012 

but has not yet been made permanent. Additionally, the annual Gift Tax exclusion remains at 

$13,000 per individual for 2012.  Meanwhile, the annual Gift Tax exclusion amount for gifts 

made to a spouse who is not a U.S. citizen has increased to $139,000 for 2012. 

Regarding Illinoisô exemption, Governor Pat Quinn signed Senate Bill 0397 into law on 

December 16, which increases the Illinois Estate Tax exemption to $3.5 million for decedents 

dying in 2012.  This is a significant increase to the stateôs exemption, which was only $2 million 

for decedents dying in 2011, and will allow greater flexibility in planning for the estates of 

Illinois residents. 
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Confusing, isnôt it? But you know what? Most people donôt pay an estate tax 

under the current law. According to the IRS, only the richest 2% of Americans 

pay any estate tax. If you happen to be one of those 2%, we can show you how to 

plan to reduce or avoid the estate tax. 
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In addition, there are other significant non-tax reasons people plan ahead: 

Å  Second Families 

Å  Medicaid Planning 

Å  Disabled Heirs 

Å  Control Issues Related to Children and Those They Marry 

(The son-in-law or daughter-in-law) 

These issues are very real and very important. 
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In addition to the $5,000,000 exclusion (and portability) that is given to 

everyone, a married person can pass all of his or her possessions to the surviving 

spouse, estate tax free. This is thanks to the unlimited marital deduction. As long 

as the property passes to the surviving spouse, there will be no federal estate tax. 

This is true whether you use joint tenancy or a simple will. However  if you or 

your spouse is not a U.S. citizen there may be a tax unless you undertake some 

additional planning. 

Even though thereôs no tax when the first spouse dies, many experts believe that 

the unlimited marital deduction lures married couples into a false sense of 

security. Why? Because it encourages them to put all their wealth in the 

surviving spouseôs estate. The IRS hopes that by the time the survivor dies, the 

remaining estate will be taxable.   
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Many people mistakenly think, ñIf my estate is less than $5 million, I do not 

have to plan at all.ò 

But that is a misconception. While itôs true there is no estate tax problem under 

current law (except for Illinois Estate Tax), you still must plan for disability, and 

probate at your death!  Remember, taxes and probate are two different issues 

and each must be addressed in your planning. And donôt forget about possible 

second marriages, Medicaid planning, protecting disabled children and 

controlling spendthrift children and in-laws.  

People plan primarily to protect their families. Tax issues are secondary. 
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Unfortunately, after surviving Bill for about eight years, Mary develops 

Alzheimerôs disease and has to be placed in a Nursing Home.  

Remember that statistic, people aged 65 or older face a 43% chance of entering 

a Nursing Home, and of those who do enter a Nursing Home, 21% will remain 

there for at least five years. Thatôs just a fact of modern life. So Mary is no 

longer able to handle her affairs.  
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Now we have another ñlivingò probate, the process where the family has to go in 

front of the court. 

The court will appoint the person who will handle Maryôs affairs. Bill and Mary 

have two children. A daughter, Susan, who is a CPA and a partner in a successful 

accounting firm. She is happily married to a banker. Her brother, John, has never 

quite lived up to his potential. He dropped out of college and is chronically 

unemployed. He is heavily in debt and has had several unsuccessful stays at a 

drug rehab center. Who do you think the court will appoint? Do you want to 

leave it up to a judge, or do you want to determine who will handle your financial 

affairs if you are unable to do so? 
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The fact of the matter is that Mary must go through a guardianship proceeding 

just as Bill did. As we discussed before, this can be publicly humiliating. It 

allows the court to take control of your affairs rather than someone you choose. 

It takes a lot of time and is very aggravating. It also involves a lot of expense. 

You see, joint tenancy or a will does nothing to avoid this living probate. 
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After a prolonged stay in the Nursing Home, Mary finally passes away ten years 

after Bill. Can Maryôs estate just be distributed to their family at this point? No, 

because Maryôs assetsðall of themðmust now go through the death probate 

process. 
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Your plan can be will based or trust based. A living trust is a complete will 

substitute. In many respects itôs very similar to a will. It is a legal document that 

sets forth who will manage your estate after your death and how it will be 

distributed. All of those things are identical to a will. So what is the big 

difference? 
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To understand a living trust, think of it as a box. It is a box we create for you. 

And in it, we transfer your assets. To make it simple, a living trust is just another 

way to hold title to assets you own. 
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Right now, Bill and Mary own their assets jointly. If I went around the room right 

now and asked each of you, ñhow do you hold title to the assets you own?ò Each 

of you would probably answer in one of two ways: You own assets in your own 

name or you own assets jointly with your spouse. 

Isnôt that true? 
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Instead of holding title to your assets in your name or jointly with your spouse, 

you will transfer ownership to the name of your own living trust. Remember, the 

trust is just another way to hold title to our assets.  

So when creating your trust, we have a two-step process. First, we create the 

trustðthe boxðand second, you must put each asset into the name of the trust. 

This second step is known as funding the trust. 
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So, what we need to do is take each asset Bill and Mary own and transfer it to 

their living trust.  

For example, letôs start with their residence. We prepare a deed which will 

transfer the property into the trust. Then we record the new deed with the County 

Recorder.  

I canôt emphasize enough how important this funding step is. The reason many 

trusts do not help people as much as they could is simply because the assets were 

never transferred into the trust.  Remember, at the beginning of this workshop I 

told you that most living trusts donôt work. Well, this is the reason they donôt 

work. The people forgot to transfer the title to their assets into the trust. The box 

was empty. 

 


